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Introduction: 

Global economic outlook as it 
relates to Nigeria
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Global shock could create long term market disruptions, especially 

in the oil sector:

• Oversupply and saturated markets 

• Technical / operational difficulties in reducing supply  

• Uncertain geopolitical context / oil cartel responses to oversupply

• Exploration and production likely to suffer 

• Floating storage

• Oil price volatility also has a direct impact on oil-linked LNG prices.

Shipping & Commodities4

Introduction: price and demand volatility in 
a COVID context



Reed Smith

• Introduction: 

• Global economic outlook as it relates to Nigeria

• Price and demand volatility in a COVID context

• Force majeure under sale contracts and charterparties

• Pricing:

• Negative oil prices 

• Re-pricing mechanism

• Credit-related events of default including:

• Insolvency events of default

• Termination of contracts

• Statutory remedies for unpaid sellers

• Managing counterparties in financial distress 
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What we will cover – from a Nigerian 
and English law perspective
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Force Majeure – Nigerian Law

General misconception of Force Majeure

General misconception that once performance of a contract proves difficult,

inconvenient or onerous e.g. Covid-19, Force Majeure clause excuses a party from

performing contractual obligation(s).

‘there must be an event which significantly changes the nature of the contractual  

rights of the parties that it would be unjust to expect the parties to perform those 

rights’

Examples of recognised Force Majeure in Nigeria :

• Where the subject matter of the contract has been destroyed, or is no longer available

• Death or incapacity of a party to a contract.

• The contract has become illegal to perform as a result of new legislation.

• Outbreak of war.

• Where the commercial purpose of the contract has failed.

Diamond Bank Ltd v. Ugochukwu (2008) 1 NWLR (Pt.1067)
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Force Majeure – Nigerian Law

Facts of the case

• On 5 November 2015, the Fundao dam in Brazil where the iron ore is mined, burst, 

halting production at the mine

• The Charterers had a long term contract with the Ship-owners for shipment of iron ore 

pellets from two ports in Brazil to two ports in Malaysia.

• Between July 2015 and June 2016, Charterers failed to provide cargoes under the 

contract for seven shipments. 

• While the charterers had no defence in respect of the 1st and 2nd shipments, they 

cited “accidents at the mine” provided by Clause 32 of the Contract to excuse 

themselves from liability in respect of the 3rd to 7th shipments.
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Force Majeure – Nigerian Law

"Neither the Vessel, her Master or Owners, nor the Charterers, … shall be 

responsible for loss or damage to, …resulting from: Act of God, …Landslips; 

…accidents at the mine … or any causes beyond the Owners’, Charterers’, 

Shippers’ or Receivers’ Control; always provided that any such events directly 

affect the performance of either party under this Charter Party…”

• Owners argued that clause 32 did not apply as but for the dam burst, charterers could 

and would have performed the contract. 

• The Judge agreed and held that the Charterers were in breach of an absolute duty to 

provide cargoes but owners not entitled to substantial damages as it would put the 

owners in a better financial position that it would have been if charterers were willing to 

provide cargoes.
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Force Majeure – Nigerian Law

• Charterers argued that it was sufficient that the force majeure event in fact rendered 

any performance impossible and there was no need for the party seeking to rely on the 

clause to show that they could or would have performed the contract “but for” the force 

majeure event.

• The Court approached Clause 32 as a matter of construing the words of the clause in 

whole, ignoring the title or label of the clause and without any predisposition as to the 

construction which should be adopted.

• The Court upheld the High Court Judge’s conclusion that but for the dam burst, 

Charterers would not have performed their obligations, their failure to perform could 

not be fairly said to have ‘resulted from’ the ‘dam burst’ and the dam burst could 

not fairly be said to have ‘directly affected’ the performance of Charterers’ 

obligations. 
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Force Majeure – Nigerian Law

Q: Is Covid-19 an event of Force Majeure under Nigerian law?

• Nigerian law recognises Force Majeure events such as ‘outbreak of diseases’, 

‘epidemic’ and ‘pandemics’ but it must be specifically included as a force majeure 

event in the contract.

Q: What is the effect of a successful plea of Force Majeure?

• Depends on the trigger and effect terms of the Force Majeure clause in the contract

Q: What happens when there is no Force Majeure Clause in the contract, and the 

performance of the contract becomes impossible by reason of an act which 

occurs after the contract is formed?

• Cannot rely on Force Majeure but may rely on the common law doctrine of Frustration.

• Nigerian Courts have held that the mere fact that execution of a contract has proved 

difficult or has become expensive than original anticipated does not mean that the 

contract has become frustrated. 
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Can performance be resisted on grounds of force majeure?

• Remember that the term “force majeure” has no established meaning in 

English law, and force majeure clauses vary significantly between contracts.

• Causation: is COVID the direct cause of a failure to perform? 

• Example 1: an FOB buyer is obliged to take delivery at the loading port. The fact 

that its refinery has shut down due to COVID and it no longer requires the 

commodities will not affect its ability to take delivery.

• Example 2: a seller required to load product with an imprecise origin from “West 

Africa ports” will not be prevented from performing by the closure of a single port 

due to COVID.

• Foreseeability: 

• If the FM clause states that the FM event must be “unforeseen” but the contract was 

entered into after the COVID outbreak, it will be difficult to show that COVID is an 

FM event.

• If you want to provide that COVID can be an FM event, state in the FM clause that  

an event can be FM “whether foreseeable or unforeseeable”.

Shipping & Commodities12

Force Majeure in a COVID context –
English Law
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Is COVID a force majeure event under English law?

• “Epidemic or pandemic”: the clearest form of words through which to try to 

ensure COVID is treated as an FM event if COVID in fact causes an inability 

to perform.

• “Action by governmental or local authorities”: likely to capture a 

government order that work must cease due to COVID.

• “Reduction in supplies from seller’s intended source of supply” (e.g. 

BP GTCs 2015, section 65.2.1(e)): could capture situation where COVID 

impacts the supply of a particular product that seller has allocated for 

delivery against a particular contract. 

• “Act of God”: debatable whether COVID is an “Act of God” for the purposes 

of FM clauses. Do not assume that it is as the spread of COVID is affected 

by human action and so could be said to be “independent of natural forces”. 

See Nugent v Smith (1876). 

• If the FM clause does not include any of the above named events, it is 

unlikely that COVID will be considered to be an FM event. 

Shipping & Commodities13

Force Majeure in a COVID context –
English Law
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I am a seller of commodities. How can I make sure I can rely on FM 

under English law?

• A seller might wish to state in the FM clause that:

• Only the seller (or only “the party affected by the force majeure event”, 

which is likely in most cases to be the seller) can terminate the agreement 

and/or cancel the shipment (after a number of days/weeks).

• Seller has no obligation to source goods from anywhere than its intended 

source of supply.

• Its performance obligations are narrow e.g. named loading port, named 

and specific origin.

• Where seller is prevented from performing some but not all obligations, it is 

not obliged to pro-rate the supply of available goods. 

I am a buyer of commodities. How can I make sure I can rely on FM?

• A  buyer might wish to state in the FM clause that its ability to use the goods 

is a condition of its obligation to take delivery. 
Shipping & Commodities14

Force majeure in a COVID context –
sale contracts
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Force Majeure - Summary

• Force Majeure is a contractual concept, not common law;

• The specific circumstances identified in the Force Majeure Clauses are paramount;

• Force Majeure provisions may be construed narrowly;

• Force Majeure provisions cannot be invoked ‘anticipatorily’.

• Force Majeure provisions cannot be invoked on purely economic grounds;

• Force Majeure provisions favour the party providing goods or services;

• Force Majeure Provisions may not result in a termination of the contract; and

• Timing to trigger a force majeure provision is critical.
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Force Majeure Under Charterparties 
– Nigerian Law
Q: Will Covid-19 frustrate my Charter Party Agreement?

• This will depend on the wording of the clauses in the charter party agreement.

Q: Can I refuse to enter a port of a country with confirmed Covid-19

cases?

• Where a Charter party includes, for example, the BIMCO Infectious or Contagious

Disease (IOCD) Clause 2015 for Time or Voyage Charter Parties, the IOCD

provision will govern situations where there are infectious or contagious disease,

such as Covid-19.

Time Charters

• IOCD permits the owner of a vessel to refuse to proceed to or remain at a port or

place which “in the reasonable judgment of the Master/Owner” is “an Affected Area”.

However, the application of IOCD is subject to the fulfilment of two (2) conditions,

namely:

i. Disease must fall within the IOCD’s Clause definition of a disease; and

ii. There must be an affected area.
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Force Majeure Under Charterparties 
– Nigerian Law

• The ship owner has the duty to re-nominate a port where a of delivery where the 

master considers the port unsafe.

Voyage Charters

• It is important to note that for voyage charters party clause can only be triggered when 

two interdependent definitions of ‘disease’ and ‘affected area’ are fulfilled. There is no 

argument that Covid-19 falls within the definition.

• However, in terms of the ‘Affected Area’ voyage charter party clause can only be 

invoked if the risk of exposure to disease and/or risk of quarantine arose after the date 

of the charter party.

• ‘Affected Area’ can be two (2) distinct places – where the ship calls at a place where 

there is a risk of infection to the crew and, secondly, where the ship calls subsequently 

where there is a risk that the ship will be quarantined or subject to other measures that 

may delay the ship as a result of a previous port.



Reed Smith18

Force Majeure Under Charterparties 
– Nigerian Law
Q: Will my ship go off-hire for the time it has been quarantined as a result 

of a covid-19?

• Generally, under the Nigerian Law a ship will not be off-hire if it merely delayed in 

entering a port due to a lockdown, or congestion, on account of Covid-19.

For instance:

• Clause 15 of the New York Produce Exchange (NYPE) form 2015 

‘In the event of loss of time for deficiency of men or stores, fire, breakdown or 

damages to hull, machinery or equipment, grounding, detention by average 

accidents to ship or cargo… or by any other cause preventing the full working of 

the vessel, the payment of hire shall cease for the time thereby lost.

• Clause 27, Shelltime 4

“…Further, neither the vessel, her Master or Owners, nor the Charters, shall 

unless otherwise in this charter expressly provided, be liable for any loss or 

damage or delay or failure in performance hereunder arising or resulting from an 

act of God, act of war, seizure under legal process, quarantine restrictions, 

strikes, lockouts, riots, restraints of labour, civil commotions or arrest or restraint 

of princes, rulers or people”
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Force Majeure Under Charterparties 
– Nigerian Law
Q: My ship has been quarantined for 14 days, what are the implication on

the voyage charter?

Laytime

• As soon as the ship arrives at the place situated by the charter party, the Master 

must tender a Notice of Readiness (NOR). Often this is done before free pratique 

is provided. 

• However, if free pratique is not provided owing to Covid-19, this will affect the 

validity of the NOR and prevent the running of laytime, requiring the Master to re-

tender an NOR as soon as free pratique has been provided.

• As far as Covid-19 quarantine delays are concerned, whether this constitutes an 

exception to the running of laytime or demurrage depends on the exact wordings 

of the charterparty
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Force Majeure Under Charterparties 
– Nigerian Law

ii. Force majeure

• Under the Nigerian Law, there is no concept of ‘force majeure’ for a party to the 

contract to be excused from complying with its obligations due to an event beyond its 

control. Therefore, a party can only plead force majeure in a Covid-19 context under a 

voyage charterparty contract governed by Nigerian law if the contract expressly allows 

this.

iii. BIMCO infectious or Contagious Diseases Clause for Voyage Charter parties 

2015 

• This clause, drafted by IOCD for voyage charterparties, contains similar provisions to 

the IOCD clause for time charterparties
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Force Majeure Under Charterparties 
– Nigerian Law
Q: What is the impact of Covid-19 on Bills of Lading (BOL)?

• BOL are subject to statutory regime. In Nigeria, we apply the Hague Rules and 

Hamburg Rules – United Nations Convention on Carriage of Goods by Sea 

(Ratification and Enforcement) Act 2005

• Art. 4(2) of the Hague Rules

“Neither the carrier nor the ship shall be responsible for loss or damage arising or 

resulting from…

(d) Act of God…

(h) Quarantine restrictions….

(j) Strikes or lockouts or stoppage or restraint of labour from whatever cause, 

whether partial or general…”
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Regulatory Interventions – Force 
Majeure
Department of Petroleum Resources declared the COVID-19 scenario as 

Force Majeure (“FM”) and directed:

• non-essential staff to be withdrawn from offshore locations;

• offshore travel to require an offshore safety permit;

• staff rotation less than 28 days is suspended
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Analysis of the Regulatory 
Interventions: DPR on FM
FM in common law jurisdictions are provided for by contract, which 

determines:

Other obligations such as the duty to 

mitigate the impact of the FM event on 

the contract.

Whether an event qualifies as FM

The nature of the impact the event is 

required to have on the performance of 

contractual obligations in order to qualify 

as FM, The relief available to the party who 

triggers FM (e.g. suspension of 

performance, terminations, etc), 

Formalities for taking benefit of the FM 

clause (e.g. issuance of notices, periodic 

updates, etc), 
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Analysis of the Regulatory 
Interventions: DPR on FM

• At best, DPR’s circular only speaks to whether the Covid-19 pandemic qualifies as a 

FM event. 

• It says nothing about the other important aspects of a declaration of FM. 

• It is therefore of potentially limited value in contracts which have no FM framework. 

• Even for contracts which have a FM framework, unlikely that a declaration made by 

DPR, a non-party to those contracts, can (without more) trigger FM in those contracts. 

• Government agencies have no power to interfere in private contracts to which they are 

not parties.

• We understand that some companies in the sector have sought to rely on DPR’s 

declaration as being conclusive of the fact that a force majeure event has occurred. 

• Next presentation to deal FM in contracts in more detail 
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Force majeure clauses in charters, 
freight terms, and ship-building 
contracts – English law

Charterparties

• Force majeure clauses – what events and what potential breaches 
do they cover?

• Laytime & demurrage

• General exceptions 

• Charterer’s obligation to provide cargo for loading is absolute  

Shipping & Commodities
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Force majeure clauses in charters, 
freight terms, and ship-building 
contracts – English law

Freight terms (B/Ls, liner terms etc..) 

• Carrier’s exceptions e.g. Hague Visby Rules 

• Bespoke clauses e.g. “Carrier not to be responsible for any loss or 
damage…caused by any force majeure event”

• Liberty to discharge at any safe or convenient port

Shipping & Commodities
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Force majeure clauses in charters, 
freight terms, and ship-building 
contracts – English law

Shipbuilding contracts 

• Yard entitled to extensions (permissible delays) for FM- type causes

• Causation: impact on the delivery date

• Notices 

Shipping & Commodities
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Should I give or renew a force 
majeure notice, and what if I don’t?

• Is the notice a condition of reliance on the FM 

provisions?

• Timing of the notice 

• General contractual notice requirements 

• Err on the side of caution

Shipping & Commodities
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Force majeure clauses in charters, 
freight terms, and ship-building 
contracts – English law

Shipbuilding contracts 

• Yard entitled to extensions (permissible delays) for FM- type causes

• Causation: impact on the delivery date

• Notices 

Shipping & Commodities
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Should I give or renew a force 
majeure notice, and what if I don’t?

• Is the notice a condition of reliance on the FM 

provisions?

• Timing of the notice 

• General contractual notice requirements 

• Err on the side of caution

Shipping & Commodities
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Other potentially helpful contract 
clauses in “force majeure” situations

• Charterparties: general exceptions clause

• Material adverse change provisions 

• Specific COVID-19 clauses in new contracts

Help from English common-law: 
frustration and illegality 

Shipping & Commodities
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Can I argue that my contract has been frustrated by (a) COVID or (b) 

price volatility?

• Very difficult test to satisfy:

• An event beyond the control of either party; and

• Which was outside the parties’ contemplation at the time of contracting; 

and

• Which renders the contract physically or commercially impossible to fulfil; 

or 

• Which transfers the obligation to perform into a radically different obligation 

from that initially contemplated by the parties. 

• Especially difficult to rely on frustration if the contract contains an FM clause.

• There are very few cases in which a contract has been held to be frustrated. 

Those few cases mostly relate to world war preventing performance. 

• Unlikely that frustration can be relied upon in the case of COVID or oil price 

volatility but not impossible (e.g. negative oil prices).   

Shipping & Commodities32

Frustration of contracts – English 
law
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Pricing

33
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I am a seller of oil. Can I rely on negative oil prices/price volatility to 

escape from my contract?

• Unlikely that price volatility will be a force majeure event, even where prices 

are negative.

• A change in economic circumstances, affecting profitability will not generally 

be considered an FM event. 

• Payment obligations are generally excluded from FM clauses.

Shipping & Commodities34

Negative oil prices – English law
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To date, the English courts have not considered the implications of a 

negative price under a contract for the sale of goods.

• In The State of the Netherlands v Deutsche Bank AG [2019] EWCA Civ 771, 

the Court of Appeal considered whether negative interest rates were payable 

under the 1995 ISDA Credit Support Annex, which was not amended by the 

Negative Interest Rate Protocol. 

• It found that the CSA did not provide for the payment of negative interest and 

the Netherlands' appeal was dismissed. 

• The Court identified the following guidance:

• Did parties intend the seller to pay the buyer in the event of a "negative price" 

arising?

• Analysis of the terms of the relevant contract in order to assess this. 

• What were the circumstances surrounding the making of the contract and available 

to the parties? 

• Preference for business common sense to prevail.

35

Negative price under a contract for 
the sale of goods – English law

Shipping & Commodities
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Negative oil price clauses e.g.

• The Parties recognize volatility in the crude oil market could result in a 

negative Price resulting from the calculation of the Price differential and Final 

Price Formula during the Pricing Period. In the event that the Price should 

result in a value that is less than zero, Buyer will still be required to receive 

the full contracted volume of Material(s), but in no event will Seller be liable 

to pay Buyer for receiving the Material(s). In all cases of a negative price 

there will effectively be a “price floor” of zero, meaning that Buyer will pay 

nothing for the Material(s) and Seller will not be required to pay Buyer to 

receive the Material(s). For the avoidance of doubt the Buyer and Seller 

accept that notwithstanding a negative price the Agreement is still valid and 

the mutual and respective rights and obligations of each Party will remain 

unaffected under the Agreement.

• Consider price floor of USD1 rather than zero (to avoid dispute about 

consideration).

Shipping & Commodities36

Negative oil prices – English law
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Introduce a pricing floor / minimum price clause

• Setting a nominal price (e.g. $5), being a nominal sum which is payable by 

the buyer to the seller if the price per barrel is equal or less than $0.

• The nominal price may take into account the element of the price related to 

freight costs.

• N.B. English law principle of consideration (which potentially may be relevant 

in other jurisdictions as well):

• It is advisable to set a nominal price greater than $0. 

• Implications of a lack of consideration under the Sale of Goods Act 1979.

Create fallback pricing

• Ensure contracts that price against the WTI price (or benchmarks derived 

from the WTI price) contain provisions for a fallback benchmark or reference 

price, e.g. if WTI turns negative then Brent would be used as a fallback.

• Potential pitfalls and disadvantages.

37

Addressing the risk of negative 
prices in contracts – English law

Shipping & Commodities
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Create a blend of benchmarks (e.g. WTI and Brent)

• This option may be used in conjunction with the price floor mechanism, e.g. if 

the blended rate is less than $5, the price is $5.

• However, there could be some issues: 

• If both benchmarks become negative?

• Alignment of both benchmarks. 

• What if a benchmark ceases to be available? 

Introduce “circuit breaker clauses”

• If contract provides for the price to be calculated with reference to “all the 

quotation days inclusive during the period”, excluding negative prices would 

represent a significant deviation from the current pricing mechanism.

• Counterparties’ resistance.

• Potential market manipulation considerations of excluding negative pricing.

38

Addressing the risk of negative 
prices in contracts – English law

Shipping & Commodities
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Consider any available re-pricing mechanism in your contract

• Relevant for long term agreement, particularly LNG.

• Very clause-specific and fact-specific.

• Consider whether you are entitled to trigger a price review (e.g. periodic, or 

where there is a material change in economic context, or where the index 

has ceased to be representative).

• Consider how the price review would be conducted. What happens if the 

parties fail to reach agreement. 

• Check if there is a hardship or “changed circumstances” which might allow a 

price renegotiation or termination. See for example Section 64 of the BP 

GTCs.

Shipping & Commodities39

Re-pricing mechanisms – English 
law



Reed Smith40

Re-pricing mechanisms – Nigerian 
law
Existing contracts

• The SGA does not consider the implication of negative price under a contract 

for the sale of goods as such parties must rely on the terms of the contract 

such as:

• Frustration 

• Termination 

• Hardship provisions 

• Alternative ways of postponing, managing or deferring costs and 

obligations through negotiation on already existing contracts

• Material adverse change
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Re-pricing mechanisms – Nigerian 
law
New contracts

Due to the lacuna in the SGA on re-pricing of contracts, parties must be expansive in the 

terms of sale contracts with clauses which embody the following: 

• Force Majeure 

• Price Renegotiation Mechanism

• Deferred Payments 

• Contingent Payments tied to price of Crude or Financial performance

• Holding Period Provisions 

• Force Majeure Clauses to specifically include Pandemics/Epidemics

• Tighter extended Force Majeure and termination provisions 

• Extended or Delayed Implementation and Execution Mechanisms 

• Review Clauses

• Hardship Provisions 

• Extra time built into Transaction Timelines
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Credit-related Events of 
Default

42
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Can I terminate a contract where my counterparty has failed to 

perform?

• Contractual termination: be careful to ensure that you are able to rely on 

the contractual provision allowing you to terminate.  

• E.g. be wary in your analysis of the occurrence of a “material breach”.

• Make sure you fully comply with your notice obligations. 

• Repudiatory breach: consider whether the refusal to perform does in fact 

constitute an (anticipatory) repudiatory breach.

• Properly consider any offer made by your counterparty in mitigation. If it is 

reasonable, you may want to accept it, or face reduced damages! 

• Consequences of getting it wrong: you may find yourself in repudiatory 

breach of the contract.

Shipping & Commodities43

Termination of contracts
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Not every breach will result in a termination right under common law. 

Therefore, draft events of default clauses carefully to create rights in 

addition to common law 

• Refer to “material breach” or specify what breaches are sufficiently 

“material” to justify termination of contract (e.g. failure to deliver/ take 

delivery of a particular number of shipments in a term contract).

• Failure to pay:

• Consider including a remedy period, following which a seller can terminate.

• Particularly important in a long term contract (note stipulations as to time of 

payment are not generally of the essence in a sale contract). 

• Consider cross-default clauses. 

• Define insolvency events of default. 

44

Events of default clauses

Shipping & Commodities
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General points on effect of insolvency 
in English law

No automatic termination right

Renunciation by receivers?

Anticipatory breach?

Automatic stay of proceedings

Shipping & Commodities
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Be careful when drafting contractual rights of termination upon an 

insolvency event. 

• Key question: will the insolvency-related event of default be recognised in 

the jurisdiction in which the counterparty is incorporated? 

• Some jurisdictions have a general prohibition on reliance on such 

insolvency-related events of default (ispo facto provisions). E.G. 

insolvency-related events of default generally have no effect against U.S. 

or Singaporean counterparties. 

• Consider including a contractual representation as to the “centre of main 

interest” of the counterparty and a undertaking that it will not be moved.

• Take local law advice before invoking an insolvency-related event of 

default. 

Shipping & Commodities46

Insolvency event of default clause
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Be careful when drafting contractual rights of termination upon an 

insolvency event. 

• Test for state of insolvency:

• inability to pay debts (typically on cash flow basis e.g. ability to pay debts as they 

fall due) and 

• balance sheet test (value of assets less than liabilities, taking into account 

contingent and prospective liabilities). 

• Draft list of insolvency events as widely as possible

• include catch all (“any analogous proceeding in any jurisdiction”)

• “any procedure or step in relation to”

• include trigger where a counterparty negotiates with creditors. 

• exclude frivolous or vexatious actions (e.g. if not dismissed after x days).
47

Insolvency event of default clause

Shipping & Commodities
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Insolvency events under 
charterparties 

Time Charters: insolvent charterer
• Non-payment of hire: may be a right to termination

• Termination for non-payment does not always mean damages for 
loss of bargain

• Early redelivery

• Arrest by creditors

• Lack of crew / maintenance / cargo problems

• Off-hire and eventual termination

Time Charters: insolvent owner

Shipping & Commodities
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Insolvency events under 
charterparties 

Voyage Charters: insolvent charterer

• Non-payment of freight or demurrage

• Non-acceptance of cargo

• Arrest by creditors

• Lack of crew / maintenance / cargo problems

Voyage Charters: insolvent owner

Shipping & Commodities
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Examples of credit-related events of default
•

•

•

•

•

•

50

Credit-related events of default –
Nigerian Law
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•

•

•

•

•

•

•
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Credit-related events of default –
Nigerian Law
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Statutory Remedies for 
Unpaid Sellers

52
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I am an unpaid seller of oil. What statutory remedies can I rely on?

• Below assumes Sale of Goods Act terms have not been excluded. 

• Statutory remedies for unpaid seller under the Sale of Goods Act 1979 (s. 

38):

• A lien on the goods (right to retain possession as security for a debt, if title has 

passed to buyer) or right to withhold delivery until price paid (if title has not yet 

passed);

• Where buyer is “insolvent” (as defined in the Act), the right to stop goods in transit; 

and

• Right of resale. 

• Remedies are available even when title has passed to buyer (unless a document 

of tile has been transferred to a buyer acting in good faith and for valuable 

consideration, or has been pledged to a third party). 

Shipping & Commodities53

Statutory remedies for unpaid seller 
– English law
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Remedies available to an unpaid seller under the Sale of Goods Act 

1979

• Exercise by an unpaid seller of its rights of lien, retention and/or stoppage 

are often precursors to the seller re-selling the goods to a new buyer. 

• But if seller does not have the contractual right to terminate the contract 

and re-sell the goods, its original buyer might claim damages for breach of 

the sale contract. 

• But s. 48(3) allows an unpaid seller the right to re-sell goods where:

• They are perishable; or

• The unpaid seller has given notice to the buyer to pay the price in a reasonable 

time and no payment has been made. 

• If title has already passed under the original contract, it will re-vest in the 

seller so that the seller passes good title to the new buyer. 
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Sale of Goods Act 1893 (SGA)

2 broad remedies where the buyer breaches of fails to perform any of 

the duties imposed on him by the Act. 

• Remedies against the goods 

• Remedies against the person of the buyer (S. 41-50 SGA)

• Condition precedent which must be met to seek a remedy under the SGA

• The plaintiff  must be deemed to be an “unpaid seller” within S.38 SGA

a. When the whole of the price has not been paid or tendered 

b. When a bill of exchange of other negotiable instrument has been received as 

conditional payment and the condition on which it was received has not been 

fulfilled by reason of dishonour of the instrument or otherwise. 
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Right to Lien S. 41 SGA

• Equitable remedy to protect seller until full payment is made by buyer

• Only exercisable where in possession of goods and no credit in the agreement, 

or credit expired, or buyer becomes insolvent 

• Buyer deemed insolvent where buyer has ceased to pay his debt in ordinary 

course of business or cannot pay debts when due, where he has committed an 

act of bankruptcy or not. S. 62(3) SGA

Loss of Lien 

• Buyer lawfully obtains possession of goods 

• Waiver of right 

• Seller delivers goods to a carrier or other bailee of custodian for transmission to the buyer 

without reserving right of disposal of the goods. 

S.43 SGA
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Stoppage in Transit S. 44 & 45 SGA

• Arises where seller has parted with possession of the goods and goods are in the 

course of transit

• All matters at what point in transit the goods are 

• 2 conditions – Right of stoppage & Insolvency of the buyer

• Important that goods are in transit – in possession of carrier not buyer or seller 

• Complications may arise when there are several stages of transit
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Stoppage in Transit
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Right to retention S. 39 (2) SGA

• Exercisable alongside right of lien or stoppage.

Right to resale S. 48 SGA 

• Rescinds the original contract with buyer

• Repudiation cannot be inferred from mere failure to pay. Notice must be given to 

buyer to pay within a specified period, thereby making time of the essence 

• Buyer no longer liable for the price but may be liable in damages 

• Seller can keep deposit paid but must be taken into consideration in measuring loss
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Action for Price S. 49 SGA 

• Where property has passed to the buyer and price payable on a day irrespective of 

delivery 

• Can recover interest on the price from the date of tender of the goods or from date 

on which price was payable

Action for Damages S. 50 SGA 

• Where property has not passed to the buyer 

• Measure of damages is estimated loss directly and naturally resulting in the ordinary 

course of events, from the buyer’s breach of contract

• An action can only be brought for either price or damages and not both. 

B.E.O.O Industries (Nig) v. Muduakoh (1975) 12 S.C 91 
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MAC clauses can be used to take protective steps where there are 

concerns about the counterparty’s creditworthiness

• Define the trigger:

• Could be an objective trigger (e.g. failing to maintain a specific credit 

rating or financial metric); 

• Or a subjective trigger (e.g. “in the seller’s reasonable opinion, the 

buyer’s ability to perform has been materially impaired”).  

• If it’s a subjective trigger, market disruption could be grounds for invoking the 

clause. 

• Is there a “reasonableness” qualification?  Even if there is no express 

requirement to act reasonably, it’s still necessary to demonstrate the opinion 

that lead to reliance on MAC was honestly held and rational. 

• MAC event must be material (by duration and/or impact).
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MAC clauses can be used to take protective steps where there are 

concerns about the counterparty’s creditworthiness

• A change is required. It is difficult to rely on a MAC clause on the basis of 

circumstances that existed at the time of contracting. 

• Effects of MAC must be defined:

• Right to demand additional credit support?

• Specify which party chooses the form of performance assurance (e.g. 

cash prepayment might tip the providing party into further credit 

problems). 

• Be cautious – an unjustified invocation of a MAC clause might be a 

repudiatory breach.

• No general right to demand performance assurance under English law in 

the absence of a MAC clause. 
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Charterer in distress:

• Liens on sub-freights or sub-hires (contractual right)

• Redirection of bill of lading freight

• Liens on cargo (usually difficult in practice)

Owners in distress

• Deductions from hire (risky if not permitted in charterparty)

• Delays: take advantage of charterparty off-hire clauses, or voyage charter laytime 

exceptions

• Explore security options against counterpart prior to insolvency

All cases

• Reach out to other parties in the charter chain regarding possibility of stepping into 

counterpart’s shoes
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Know your counterparty. Watch out for early signs of distress. 

Consider your contractual/legal protections

Set-off: where the debtor has a claim against the creditor, and reduces the 

amount of the creditor’s claim by this amount 

• Contractual set-off.

• Legal set-off – available only as a defence to court action, where the claimant’s 

and defendant’s claims are ascertainable with certainty.

• Equitable set-off – available to a debtor where its cross-claim arises from the 

same transaction as the underlying debt. The debtor may simply deduct its 

cross-claim from the debt owed and pay the balance. 
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Liens: Where the creditor is entitled to retain possession of assets pending 

payment of the debt owed. 

• The creditor is generally not entitled to sell the asset. 

• Contractual / legal / equitable / statutory (e.g. unpaid seller’s lien, maritime lien, 

storage company’s lien).

• Contractual liens generally do not confer proprietary rights in the asset and do 

not confer any priority in insolvency.

Guarantees:

• Check if the guarantee contains a primary obligation/is “on demand” (no need to 

demand payment from principal obligor first) or a secondary obligation (you 

must make a demand on the principal obligor first).

• Ensure you can make a compliant demand (e.g. original documents). 
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Making a claim

• Check claims procedures. 

• Better to be safe than sorry. Notify insurers if you think there is a risk of  

claim, even if you are not certain that loss has arisen. 

• Bringing a claim correctly may be a condition precedent to coverage. If so, 

a mistake in the notification process could result in the loss not being 

covered.

• If disruption means you can’t access goods in the usual way and so can’t 

check if you have a claim, consider making a protective notification. 

• Create a claim notification checklist setting out key steps and time limits for 

a claim under each policy, and circulate to all personnel. 

• Take reasonable steps to mitigate your losses (including ensuring your 

claim does not become time barred).
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• KYC – know your counterparty; its owners, managers, understand its business; check 

references; business history and clients; check banking relationships, understand 

business and financial arrangements of the counterparty ;

• Continuously monitor at risk counterparties for signs of financial distress; review its 

market statistics; regulatory exposure;

• Strength of credit relationship; the longevity of the relationship  may have a bearing 

from the counter party’s perspective, although this is not always the case;

• Don’t offer or extend credit without confirming credit worthiness; if the counterparty is 

an SPV, then look to the parent shipping company to assess its creditworthiness, 

reputation and past performance as a ship operator;

• Demand for payment or performance guarantees; confirm status/credit of guarantors; if 

possible, demand for parent or bank guarantees;
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• Consider forbearance, modifications, short-term waivers; typically ideal for short-term

financial distress, or where nature of distress is unclear and needs further review. A

payment holiday/extension of moratorium could help avoid breach. This allows parties

agree on a mutual plan based on new financial disclosures and new projections.

• Consider equity injection or agreement between a parent company and subsidiary to

maintain solvency and financial backing; or guarantee by parent company, sponsor, or

shareholder. May provide a temporary reprieve through financial crisis;

• Amend and restate: consider restructuring agreements; ideal for cases of systemic

financial distress of the counterparty, but where the business relationship is still valuable

in the long term; amend terms and restate the commercial terms of future business

relationship with the counterparty;

• Collateral: consider how financial distress affects the value of any collateral and the

counterparty’s ability to repay over time. Where the vessel/ship is the collateral and has

been docked or grounded due to the lockdown, ensure the counter party carries out

reasonable routine maintenance and security checks to prevent depreciation
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• Housekeeping: keep contractual/ financing/ security/ title documents in safe custody;

ensure these are in proper form to be tendered in evidence if a suit is filed; don’t

forget stamp duties; and statutory registrations if required.

• Continuously review options to determine if relationship should continue despite the

financial distress, and why that’s preferable to alternatives like: (i) taking possession

of collateral, (ii) appointing a receiver, or (iii) insolvency petitions;

• Receive updated information regarding the borrower’s/counterparty’s assets and

consider obtaining additional security or collateral;

• Consider what (if any) government relief programs may be available;

• Where/ when appropriate: action to enforce contract; debt recovery; enforcement of

security; liquidation; repossessions; take note of any 3rd party rights i.e. direct

agreements which mandate a standstill period.
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